Legal Opinion

[bookmark: _GoBack]Law of Georgia on Pension Savings prescribes an obligation to ensure transparent and competitive selection process of Chief Investment Officer (CIO) by the Investment Board (IB) and to ensure effective functioning of the Pension Agency and the pension reform as a whole, the candidate must be in full compliance with applicable laws of Georgia. Present legal opinion assesses the question of conflict of interests and legality of appointing to the office of Chief Investment Officer (CIO) of the Pension Agency one of the short-listed candidates with the extensive NBG background. Following paragraphs elaborate on particular legal aspects pertaining to the question raised.  

Under Article 14(11) of the Pension Savings Law, obligations prescribed by the Law of Georgia on Conflict of Interests and Corruption in Public Service specifically apply to CIO implying that prior to appointment as CIO, the candidate must be in compliance with the requirements of this law. Prohibition prescribed under Article 13(10) of the Law of Georgia on Conflict of Interest and Corruption in Public Service is stemming from the so called revolving door principle, which is the core principle in fighting with conflict of interests. The movement of individuals between positions of public institutions as well as from public institutions to the private sector (the revolving door) can involve the risks of the conflict of interests and corruption. Many countries use a mechanism of the so-called cooling-off period which prohibits public officials from taking positions of some categories in another public institution or private sector after they leave the previous position. Prohibition envisaged by Article 13(10) is an imperative standard established for the purposes of avoiding potential bias in specific circumstances. The prohibition is aimed at ensuring that the public servant does not use his/her former regulatory authorities and tight connections with the current high-ranking officials of the regulator for lobbying or granting additional advantages for the public or private institution, in which he/she is occupying position. 

Under Article 13(10) of the Law of Georgia on Conflict of Interest and Corruption in Public Service, within one year from the date of dismissal of the public servant, he/she is not authorized to occupy a position in the public institution or to work in the enterprise which was under his/her official supervision during the last three years. Further, during one year from dismissal, he/she is not authorized to receive any income from such public institution or enterprise. 

Provisions of the same Law of Georgia on Conflict of Interests and Corruption in Public Service also apply to the potential candidate from the perspective of the Law of Georgia on Public Service if he/she is a former public servant of the legal entity of public law.[footnoteRef:1] In most conservative reading of the Law of Georgia on Public Service, if the CIO is a former employee of a regulator, as a public servant he/she in effect will be in breach of the this law as of January 1, 2020 subject to removal/dismissal from the office from such date.[footnoteRef:2]  [1:  Under Article 1(1) of the Organic Law of Georgia on the National Bank of Georgia, NBG is a Legal Entity of Public Law (the “LEPL”). Under Article 3(c) of the Law of Georgia on Public Service, working in LEPL constitutes public service and an employee of NBG is a public servant under Article 3(d) of the Law of Georgia on Public Service. Public Servant is a professional public officer/public officer/officer, a person recruited on the basis of an agreement under public law, a person recruited on the basis of an administrative agreement, a person recruited on the basis of the labor agreement. Under Article 21(1) of the Law of Georgia on Conflict of Interest and Corruption in Public Service Public Servants are the public officers, professional public servants and the person recruited on the basis of an administrative agreement as defined under the Law of Georgia on Public Service. ]  [2:  Under Article 1261 (1) (2) of the Law of Georgia on Public Service, the period from July 1, 2017 to December 31, 2019 qualifies as a transitional period in which the Law does not extend to the LEPLs.] 

Therefore, while appointment may seem legal prior to the year end, under applicable legal principles (predictability and objective of the law), such appointment would contradict objective of the law and be held illegal during that period as well.      

Based on the above, appointing a former employee of NBG as a regulator of investment activities of the Pension Agency to the position of CIO is not lawful and should not be considered by Investment Board of the Pension Agency.  
