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7th Joint Programming Committee meeting Minutes

Chisinau, 26th-27th of February 2015
Participants:

· representatives of 8 national delegations: Azerbaijan, Bulgaria, Georgia, Greece, Rep. Moldova, Romania, Turkey and Ukraine (Armenia and Russian Federation did not attend the meeting);

· representatives of the EC & EU Delegation to Republic of Moldova;

· experts under the EC Framework contract for the preparation of the next programming period - SPP (Support to the preparation of programmes);

· representative of INTERACT ENPI;

· representatives of the Managing Authority (MA) and Audit Authority (AA);

· representatives of South East Regional Development Agency (SE RDA) acting as JTS.
1. Opening of the meeting and approval of the agenda:

The national delegations of the participating countries were welcomed by the Head of the MA, Mrs. Iulia Hertzog and the Head of the Moldavian delegation acting as Co-Chairperson of JPC, Mr. Eugen Cozmulici, which officially opened the Joint Programming Committee (JPC) meeting.

The JPC members agreed and approved the agenda.

2. JOP preparation- State of play

SPP expert presented the state of play of the preparation of ENI CBC Black Sea Basin Programme 2014-2020, respectively the chapters already completed and chapters that are still to be finalized in the next period, based on the decisions to be taken by the JPC members at the current meeting. In some cases, additional information is needed from the participating countries regarding the appointment of the management and control structures (Ukraine and Azerbaijan).

MA stressed that, according to the latest information of the EC, the deadline for submission for EC approval of the operational programmes is 30 June 2015, while any delay may lead to the loss of ERDF allocation for 2015. To achieve this goal, the firm commitment of all participating states is necessary.

3. Programme area-AZ proposal
AZ representatives proposed the inclusion in the JOP of the fact that Azerbaijan is eligible with the entire territory, "except occupied territories". It was underlined that prior to the approval of the Programming Document, intensive discussions took place on this issue between representatives of EC (EEAS) and AZ government, however the respective text was not included in the final text of the Programming Document, therefore AZ reiterates its expectation that the text will be found in the JOP.
MA representatives reiterated that the eligible area mentioned in the Programming Document should be taken over as such in the text of the operational programme. However, discussions on the eligibility of certain regions of Azerbaijan may be resumed in the negotiation of the Financing Agreement to be signed between Azerbaijan and the European Commission and countersigned by the Managing Authority. In addition, during the evaluation and selection process, national authorities responsible for verifying the eligibility of partners in the country will be able to reject applications / partners in certain areas.

The AZ representative argued that each state may modify unilaterally the eligible area as signing the Financing Agreement with the EC implies joint ownership since the respective state will financially contribute at Programme level.
The EC representative informed the participants that the Programming Document was approved and cannot be changed. Nevertheless, a decision regarding the modification of the eligible area of a participating country cannot be taken unilaterally by the respective country, without having the agreement of the JPC members, as the JOP is a common document. According with article 5 of the ENI IR no.897/2014, the participating countries shall confirm in writing their agreement with the content of the programme prior to its submission to the Commission, therefore the content of the JOP must be agreed by all participating countries. However, during the evaluation and selection process, the AZ NA may declare ineligible a beneficiary coming from a certain region.
The MA representative stressed once again that in case a country decides to change its eligible regions as they are mentioned in the Programming Document, the agreement of all the participating countries is needed.

The AZ representative argued that EC introduced in the Programming Document that AZ is eligible with the entire territory without individual consultations with the AZ authorities.

The MA representative argued that for the new programme the countries have the possibility to choose the eligible entities, which is a very useful technical tool to avoid sensitive issues. This will be stipulated both in the JOP and in the Financial Agreement.
The AZ representative shared the current programing period experience, when the same AZ proposal was not reflected in either the ENPI Strategy, or JOP, or FA, although it was promised so. The territory of AZ is not subject of discussions, as neither the ENI IR, nor the Programming Document precludes the right of AZ to change its eligible territory.
The RO representative mentioned that an AZ text proposal to be submitted for JPC approval is expected.
The MA representative invited all the delegations to express their opinion on the respective subject.

The UA, TR, GE, MD representatives supported the AZ opinion that it was up to them to decide upon the text to be introduced in the JOP regarding the eligibility of AZ territory.

The GR delegation informed that they do not have a mandate to take a decision on the respective issue at the JPC meeting.
BG agreed with the RO delegation that AZ should propose a wording to be included in the JOP.
The AZ proposal was: the occupied territories of the Republic of Azerbaijan are not eligible under this programme.

The MA underlined that in case such text will be introduced in the JOP, some countries might oppose. AZ proposed to let the respective countries express their positions.
MA invited the delegations to express their positions.

RO argued that the AZ proposal of wording is not mentioned as such in any EU legal document and there are serious concerns that the JOP would be approved by EC if it contains this text.  RO proposed not to exclude certain territories, but to have a positive approach and to mention the AZ regions that are eligible.
UA agreed with the AZ proposal, however added that mentioning which are the occupied territories would be more reasonable.

TR, GE agreed with the AZ proposal.

GR abstained.

BG agreed with the RO proposal.

MD supported the United Nations resolution that referred to the occupied territories of AZ, but in order to ensure a smooth implementation of the JOP, the representative expressed in favour of the RO proposal to mention only the eligible territories.

AZ insisted that the wording in the JOP should be: the occupied territories of the Republic of Azerbaijan are not eligible under this programme, and rejected the RO proposal.

GR expressed their confidence that whatever decision would be taken regarding the AZ proposal, the countries positions would be reflected in the summary of JPC decisions and in the minutes of the meeting.

As no consensus was reached, the MA invited the countries to vote, after checking the quorum.

GR, BG and GE abstained, RO voted against and MD, TR and UA were in favour. 
MA informed that, according to the JPC Rules of procedure, the AZ proposal was not approved, but all the discussions on this issue and the result of the voting procedure will be mentioned in the minutes of the meeting. The MA invited the AZ delegation to show flexibility in order to solve this issue.
AZ stated that it reserved the right to make modifications on the geographical eligibility of the Programme within its internationally recognized borders.

4. Monitoring and Evaluation Systems & Monitoring and Evaluation Plan, result and output indicators

The SPP expert presented the M&E plan and proposed result indicators and methodology for setting the baseline value and target values. The result indicators will be measured before the programme is submitted to the EC (to set the baselines), then once during programme implementation (when most projects from the 1st call are to be completed – this still needs to be decided upon) and after programme completion (by 2023, in order to draft the final report to the EC). Result indicators have been formulated at the level of priorities and their measurement will be based on specific surveys among the relevant reference groups in each of the participating Black Sea countries. The reference groups will be asked for their assessment of the situation in relation to the corresponding priority by means of a score on a 5-point Likert-scale, indicating to what extent they agree to up to 3 statements / by means of an estimation of a relevant quantity.
The reference groups to be included in the survey consist of the applicants and beneficiaries of the relevant measures of the 2007-2013 BSB programme, supplemented by other relevant organisations suggested by the national authorities, in cooperation with the relevant line ministries (the ministries responsible for Economy, Agriculture, and Environment). In order to exclude the influence of outlier opinions, also taking into account of the likely response rates to the survey, the number of organisations/experts on the reference list for each indicator should be at least 10 per country. The survey will take place in March and April, so that by the end of May to have the baselines set.
The proposed timetable for setting the baselines and targets for the results indicators is: 
· 15 March: 
Drawing up final version of items, SPP 

· 21 March: 
Each NA draws up list of potential RG organisations, (incl. e-mail)

· 31 March: 
Selection of RGs per indicator per country: SPP, MA, NAs 

· 1-3 April:  
Sending survey by e-mail

· 21 April:   
Deadline for answering

· 22-24 April: 
Follow-up in local language (NA)

· 30 April:   
Analysis of results (SPP)

· 7 May:      
Setting of baselines and targets (SPP-MA)

Discussions 

RO asked whether it is compulsory to have at least 10 per country, as Romania is eligible only with the South East Region, and it will be difficult to find 10 relevant organizations/per priority from the respective region. 
MA proposed to be flexible and to have a maximum 10 per country.

TR proposed to have also a minimum of 2, 3 organizations, while the SPP expert underlined that it is desirable to have as many organizations as possible in order for the survey to be statistically relevant.
GR asked whether it will be a problem to have only organizations from the same type, such as regional administration. 

The SPP expert clarified that it was preferably to have a mix of types of organizations including NGO, body governed by public law, public administration.

TR questioned whether the EC would approve the baseline for result indicators 1.1 and 1.2 considering that most items of the survey are subject of perception of interviewers, while result indicators 2.1. 2.2 are more concrete.
Answering to a TR question, the MA clarified that there will be at least one ROM visit during the lifetime of a project, carried out by MA/JTS in collaboration with NAs. Apart from this visit, the EC may carry out ROM mission both at Programme or project level.

The MA also clarified that the travel and accommodation costs for the NAs during the ROM missions or on the spot visits will be covered from TA budget, in case the presence of the NA is needed. It is not a rule that at each monitoring visit the NA will take part.

The GR delegation noticed that the result indicators are primarily qualitative indicators and expresses concerns that the EC will agree with such indicators. 
The SPP expert clarified that measurement of the result indicators is in line with the Interact Guidance for developing result indicators in ENI CBC programmes, approved by the EC. The document recognizes the very probable lack of data altogether for some parts of the programme area, especially for the sea basin programmes that may contain a large number of different countries and recommends qualitative survey for counting the results indicators.
Next, the SPP expert presented the target values for the output indicators and the methodology to set the target values.
The GR delegation asked if it is possible to raise the target value for indicator no. 1.13 Number of improved cultural and historical sites as a direct consequence of programme support which is currently estimated to be 5 sites and for indicator no 2.1.1 Number of additional ICT based tools developed supporting cross-border cooperation (COI29) improving joint environmental monitoring and public availability of environmental information which is currently estimated to be 13 ICT tools. Those interventions are the most visible and the future programme should finance as many as possible.

The MA answered that it was reserved to set higher target values as the achievement of those two indicators involves activities such as works, public procurement for works, property rights. Also, the ICT tools are complicated systems which take a lot of time to be developed. 
Decisions:
JPC approved, in principle, the Monitoring and Evaluation Systems, the Monitoring and Evaluation Plan, the result indicators and methodology for setting the baseline values for result indicators, as well as the output indicators and target values for output indicators.

5. Communication Strategy and Communication Plan for the first year of implementation of the Programme

The SPP expert presented the Communication Strategy, as well as the main features of the Communication Plan for the first year of implementation of the programme. The main communication instruments will be promotional materials, media, promotional events, programme website, Email Info Networks – LP&P, Help Desk, publications (leaflets, newsletter, project brochure/fact sheets),  information events and partner forums,  training for programme management bodies (MA, JTS, NA, CCP, AA & GoA, and SC), lead partners, partners and  controllers.
Discussions:

The EU Delegation to Republic of Moldova representative asked to be informed about future programme events that will take place in the Republic of Moldova. In this context, the EC representative said that there should be also a direct contact between the MA/JTS and the EU delegations in partner countries. Also, projects should inform EU delegations about their events.
The MA representative clarified that all EU Delegations will be added to the programme mailing list, in order to be updated about the latest events at programme level.

The TR representative informed that an important event will be organized in Turkey in 2015 to promote the future programme and asked whether to include such event in the Communication Plan. 
The MA explained that there will be no Communication Plan for 2015, as the programme is envisaged to be approved by the end of 2015, but as the event will be financed from the budget of the current period, the event will be mentioned in the Annual Implementation Report for 2015 and in the evaluation of the 2015 Communication Plan of the current programme.
The GR representative raised three issues related to the Communication Strategy:

· The general public should be informed about the activity of the JMC, therefore the JMC decisions and the Annual Implementation Reports should be published on the Programme’s website;

· The NAs should have access to certain fields of the MIS in order to facilitate, monitoring co-financing and reporting  at national level;

· The NAs, as part of the internal communication, should have a broad scope and refer to informing the national governments about the Programme’s activity.
The MA was planning to use the current programme TA budget to develop the MIS, but EC informed the MA that once the programme is submitted to the EC for approval (30th of June 2015), no amounts from the current TA budget may be used for activities of the future programme. Therefore, the MA is analysing the possibility to contract a company to draw up the terms of reference for the MIS from the current TA budget, while the development of the actual MIS to be done from the TA budget of the future programme. The MA is planning to clarify this issue with the EC. The NAs will be consulted about the functionality of the MIS.
The SPP representative informed that the national decision making stakeholders were identified as key specific target group in the Communication Strategy.
Answering to TR question, the SPP expert mentioned that the MA will explore other social media such as Tweeter.
GR raised the issue of public procurement for events organised outside Romania and asked for the involvement of NAs in preparing the terms of reference for organising the events.

The MA clarified that the terms of reference for organising the events are in line with the national public legislation, which does not allow imposing restrictive criteria.  However, for the future programme, the events will be organised by the JTS which is a flexible organisation.
The UA representative questioned the lack of funds foreseen for training of programme structures in the Communication Strategy. The SPP expert clarified that during the implementation of the BSB 2007-2013 programmes, EU Technical Assistance (TA) project provided support for information and training events for programme management bodies and potential applicants, lead partners and partners. The EC has indicated that there will be an EU TA project for the 2014-2020 programmes and it is anticipated that some of the information and training events to be delivered by this support project.
Decisions:

JPC approved, in principle, the Communication Strategy.
6. Strategic Environmental Assessment

The SPP expert provided a short overview of the SEA process. After consulting the relevant national authorities in Armenia, Georgia, Greece, Rep. Moldova, Romania, Turkey it was concluded that the Black Sea CBC programme 2014-2020 is not likely to have a significant effect on the environment in the relevant eligible regions. No further action at national level is required. In Bulgaria the screening process is still underway. The opinion is still pending in Ukraine and Azerbaijan. The SPP expert anticipates that the consultation process will be completed in all the countries by the end of March.
Following a GR question, the SPP expert will double-check with the Greek Ministry of Environment whether a screening process is needed, considering that the other 2 Member States followed this approach.
The BG representative informed that an official letter on this matter is foreseen to be issued by the Ministry of Environment in two weeks.
The SPP expert will check with the EC whether official letters are required confirming each country’s position. 

7. Description of the Management and Control Systems (DMCS)

The SPP expert provided a short overview of the DMCS state of play. The following topics need further development: appointment of some bodies in some countries, procedures in some countries for selection of controllers, some internal MA procedures, the chapters on audit, on apportionment of liabilities, and on modification of DMCS.

Discussions:

The TR and UA representatives raised the issue of checking whether public procurement legislation at national level complies with the EU Regulation.
The MA clarified that this question was raised at EC level and probably the national legislation on public procurement will be analysed before signing the Financing Agreement.

The EC representative mentioned that the EC is aware of the problem, the Contract and Financing Unit from DG NEAR will send clarifications regarding the procurement rules.

The MA mentioned that it would be preferable to apply PRAG rules and templates for public procurement in all partner countries in order to have a common approach.

The TR delegation asked the EC about the availability of the FA template. EC answered that FA template will be sent soon to the JPC members.

The UA delegation informed that they have comments to the programme structures chapter from the JOP, as the UA NA, due to limited resources, cannot ensure all the tasks foreseen in the respective chapter.

8. Resources needed for programme implementation & co-financing

In accordance with ENI IR no.897/2014, the staff costs involved in implementing the ENI CBC programmes (MA, NAs, CCPs) may be considered as co-financing at the Technical Assistance budget by the participating countries in these programmes.
The SPP expert presented three different situations in which co-financing rates at the project level may be changed by increasing the programme level co-financing. Only by considering as co-financing the staff costs of MA, the co-financing at project level will be decreased from 10% to 7%.
It was agreed that the MA and NAs to internally analyse the possibility that salaries of the staff dedicated to this programme to be considered as TA co-financing. Each country will communicate its decision in writing, and if necessary, an estimation of the amount that may be considered as co-financing.
However, irrespective of each country’s decision to whether consider or not co-financing with the salaries of the staff involved in implementing the BSB programme, the JPC members will send to the MA an estimation of the human resources needed to implement the programme in their country. The estimation of human resources will be included in the DMCS. The participation to the JOP implies commitment of the countries on the human resources necessary to implement the JOP (NA, CCP, GoA, others, e.g. staff dealing with irregularities).
The SPP expert presented such en estimation made for AM and promised to prepare similar assessments for all the participating countries.

The MA proposed 20th of March as deadline for the countries to submit their estimation on human resources (number of days) and their decision on whether or not to consider those salaries as co-financing. 
UA representative raised the issue of changes in staff salaries and number after the adoptions of JOP. The SPP expert clarified that in case the AA, during the designation procedure or later on during the annually audit process of DMCS, notices that in a certain country there are not enough human resources allocated, it might ask the respective country to allocate more human resources for the implementation of the JOP.

Answering to the TR question, the MA clarified that, in case the salaries of the NA/MA staff will be considered as co-financing, they will be subject of expenditure verification.

In addition, the MA underlined that, in case the co-financing will reach the 95% threshold at Programme level, it will not be necessary for the participating countries to add extra burden to their national state budgets and to co-finance with extra 5%. The beneficiaries should have the financial capability to support the remaining 5%.

TR supported this idea, but asked for all the countries to have the same approach in order not to create differences between beneficiaries coming from different participating countries.
GR mentioned that they will keep the co-financing at national level.

Following the GR answer and invoking the unequal treatment of beneficiaries, the TR delegation reiterated their initial proposal made at the Working Group held on Bucharest, namely to co-finance the TR beneficiaries by sending the necessary amount to the MA which will repay the TR beneficiaries.
The MA clarified that this possibility is not feasible, as it would add extra burden on the MA staff, it would delay the contracting process, while RO would have to change the national legislation in order to repay approx. 500,000 Euro TR national co-financing. A reasonable solution would be the change of the TR legislation in the interest of the TR beneficiaries, so that the Ministry of European Funds to be able to conclude co-financing contracts with the own beneficiaries.

In this context, the RO representative added that there were similar discussions with the RO Ministry of Finance for the RO-BG Programme. RO would have had to substantially change its national legislation in order to fulfil this task, which was not considered as possible by the RO Ministry of Finance.
The SPP expert added that, from the current programming period (2007-2013) experience, co-financing at project level seemed not to be a problem for the beneficiaries.
In the context, the TR representative asked whether at project level the salaries of staff involved in projects may be considered as co-financing. The SPP expert answer was positive.

UA raised the issue of NA tasks as they are currently mentioned in the JOP and informed the MA that further amendments will be sent regarding this issue, as the NA in UA does not have the capacity to fulfil all those tasks.

The SPP expert clarified that the NA does not have to fulfil all the tasks by itself, but in coordination with other national institutions. Also, during the coming SPP expert working visit in Kiev, solutions on the lack of staff will be analysed.
The MA underlined the fact that, under the shared management, the countries should assume more responsibilities than in the previous programming period. A solution would be for the EC, during bilateral discussions with the UA government, to mention the need for more staff for the implementation of ENI programmes. 

9. Financial liabilities

The INTERACT expert presented the financial liabilities of programme bodies and participating countries, as they are mentioned in the ENI IR no.897/2014.

In accordance with article 74 of the ENI IR, the Managing Authority shall be responsible for pursuing the recovery of amounts unduly paid.

Where the recovery relates to a claim against a beneficiary established in a Member State and the Managing Authority is unable to recover the debt, the Member State in which the beneficiary is established shall pay the due amount to the Managing Authority and claim it back from the beneficiary. 

Where the recovery relates to a claim against a beneficiary established in a CBC partner country and the Managing Authority is unable to recover the debt, the level of responsibility of the CBC partner country in which the beneficiary is established shall be such as it is laid down in the relevant financing agreement.

In accordance with article 72 of the ENI IR, “the Commission shall make financial corrections by cancelling all or part of the Union contribution to a programme and effecting recovery from the Managing Authority in order to exclude from Union financing expenditure which is in breach of applicable law or related to deficiencies in the programme management and control systems which have been detected by the Commission or the European Court of Auditors”.

In accordance with article 74, “where the recovery relates to systemic deficiencies in the programme management and control systems, the Managing Authority shall be responsible for reimbursing the amounts concerned to the Commission in accordance with the apportionment of liabilities among the participating countries as laid down in the programme”. 
The GR delegation asked whether a JTS error would be considered collective or individual. 
The MA clarified that in this case there is an individual error. Also, the MA clarified that, in case of systemic deficiency, the financial correction applied by the EC will be deducted from the ENI funds, if the correction is applied before the end of the programme. The financial corrections are applied for the expenditure declared.
The SPP expert mentioned that a systemic deficiency is very unlikely to appear. It is more probable that the AA will discover any deficiency before the EC, while the MA and JMC will remediate it. In this case, the financial correction applied by MA may be reused for the benefit of the programme. 
In case the programme is closed, the MA explained that the participating countries will reimburse the amounts due to financial corrections in the Programme’s bank account, and the MA will be responsible for reimburse them to EC.

Decision:

The proposal of the MA regarding financial liabilities, approved by the JPC members, in principal was: 

-If the systemic deficiency concerns one specific country, this country shall be responsible for reimbursing to the Programme accounts the amount identified as a result of the financial correction;

-If the systemic deficiency concerns the whole system, each country shall be responsible for reimbursing to the Programme accounts the amount representing the percentage of the financial correction applied to the expenditure incurred by the beneficiaries of the respective country and declared by the MA to the European Commission at the date of the decision to apply the financial correction.

10. Letter of agreement with the content of the Programme of the participating countries

The MA presented the draft letter by which participating states will approve the programme’s content.

It was decided that the letter to be addressed to the Managing Authority and each state will decide internally who will sign the letter (prime minister, minister, etc.).

It was decided to delete from the content of the letter the reference regarding the co-financing.

It was analysed the time needed for all countries participating in the programme to get the approval letter signed internally. It was agreed that the countries need approximately 2 months to have the letter signed.

11. Next steps and indicative timeline

The participating countries agreed on the following calendar regarding the JOP finalisation:

· 9-27 March 2014
Public consultation;
· 31 March 2015

Finalisation of the JOP;
· 24 April 2015

Approval of final JOP by written procedure; 

· 15 June 2015

Letters of agreement received from all participating countries; 

· 30 June 2015

Official submission of the JOP to the EC.
In this context, the AZ delegation informed that they will send a compromise proposal to be submitted for JPC approval in written decision-making procedure.
The MA informed that the following chapters from the JOP are still missing: the communication plan for the first year of Programme implementation, the financial table, the section on SEA process, the chapter on co-financing and on financial liabilities. The will be approved in written decision by the JPC members.
The GR delegation asked whether it was necessary to have a new JPC meeting for the approval of remaining issues. 
The MA replied that all the issues have been discussed during the current JPC meeting and that there was no need for a new JPC meeting. 
It is envisage finalising the DMCS by the end of June. The MA is planning to meet the AA in order to discuss the schedule for the designation process. The MA informed the JPC that the Ministry of European Funds from Romania was appointed as designation body, based on the AA opinion.  Also, during the latest discussions with the EC, it has been communicated that within two months of receipt of the formal decision, the CE will request the report and the opinion of the independent audit body.
After the programme is submitted to the CE for approval, the following steps are envisaged:

· Aug-Sept 2015 
Observations and requests for revision by the EC if required;
· Sept -Oct 2015
Provision by the MA of the information requested by the EC;
· Dec 2015

EC approval of the programme.
12. Closing of the meeting
The GR delegation informed the MA that they are waiting for the decision regarding the extension of the ENI CBC BSB Programme area and the use of flexibility rule. 
The meeting was closed by the Chairpersons by thanking to all delegations for their constructive and flexible approach in the seventh meeting of the Joint Programming Committee.
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